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CONSTITUTIONAL COURT JUDGMENT 27/2020,  

OF 24 FEBRUARY 2020 

 

The Second Chamber of the Constitutional Court, composed of Ms. Encarnación 

Roca Trías, Judge President, and the Judges Mr. Fernando Valdés Dal-Ré, Mr. Juan 

Antonio Xiol Ríos, Mr. Pedro José González-Trevijano Sánchez, Mr. Antonio Narváez 

Rodríguez and Mr. Ricardo Enríquez Sancho, pronounces 

 

IN THE NAME OF THE KING 

the following 

JUDGMENT 

 

Appeal for constitutional protection (amparo) no. 1369-2017, lodged by the 

Spanish public limited company La Opinión de Zamora, S.A. against the judgment issued 

by the Plenary of the First Chamber of the Supreme Court 91/2017, of 15 February 2017. 

This judgment partially upholds the cassation appeal filed by the company La Opinión de 

Zamora, S.A. in ordinary civil proceedings regarding the right to one’s own image and to 

personal and family privacy. The cassation judgment annulled the judgment no. 

270/2015, of 22 September, issued by the Third Section of the Vizcaya Provincial Court, 

which dismissed the appeal filed against the judgment no. 55/2015, of 11 March, issued 

by the Court of First Instance no. 10 of Bilbao. The Public Prosecution Service has been 

a party to these proceedings. The Reporting Judge was Mr. Juan Antonio Xiol Ríos. 

 

 

   I. Background Facts 

 

1. By means of a writ received at the General Registry of this Court on 17 March 

2017, the company La Opinión de Zamora, S.A. filed an appeal for amparo against the 

Supreme Court judgment referred to above, arguing a violation of the right to information 

(art. 20.1 of the Spanish Constitution). 

 

2. The facts that give rise to the appeal for amparo and which are relevant to solve 

this case are briefly the following:  
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a) On 8 July 2013, at the online and printed editions of the Spanish newspaper “La 

opinión-El correo de Zamora”, under the headline “A man dies in Zamora after wounding 

his brother with a shot and then shooting himself”, the newspaper published an article on 

an incident occurred the previous day at the family house (of Mr. I.I.L.). His brother had 

killed himself after shooting him, causing him several wounds. 

 

b) Mr. I.I.L. filed a complaint to start ordinary civil proceedings against La 

Opinión de Zamora, S.A. He requested the judge to declare at the judgment that the 

publication of the article unlawfully invaded his fundamental right to his own image and 

to his personal and family privacy (art. 18.1 of the Spanish Constitution). He argued that 

the article included personal and family data that made it possible to identify him, such 

as his name, his brother’s name, the initials of his last name, the deceased’s nickname, 

the address of the family house, the father’s profession and his workplace, references to 

the family’s notoriety in their town or even the mother’s neurodegenerative disease. The 

printed edition included two pictures of the claimant, Mr. I.I.L. and his brother, which 

had been obtained through the profiles of the social network Facebook without the 

corresponding authorisation. The claimant argued that the written and graphic 

information exposed by the newspaper was disproportionate and non-relevant for the 

purposes of informing about the incident, and that it only served to provide a detailed 

identification of the attacker, the victim and their family. It also stated that the article was 

published at a particularly delicate moment for the claimant, a fact that contributed to his 

psychological situation in a negative way. Therefore, the claimant demanded for relief 

that the existence be declared of an unlawful interference in his fundamental right to his 

own image and to his personal and family privacy (art. 18.1 of the Spanish Constitution), 

and that moral damages have been caused for an amount of EUR 30,000, or for the sum 

that the court deems appropriate under its moderating power. Also, the claimant 

demanded to be awarded costs and that the respondent institution be condemned to 

publish the operative part of the final judgment on the same section as the article in 

question, to remove the pictures and their personal data from all the copies stored in the 

newspaper’s files and to not publish any hard or soft copies again.   

 

c) On 11 March 2015, the Court of First Instance no. 10 of Bilbao issued a 

judgment for the claimant and awarded him with a compensation of EUR 30,000 to be 

paid by the newspaper. The Court considered that the published information, which was 
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accurate, constituted an interference on the claimant’s right to his privacy (art. 18.1 of the 

Spanish Constitution), as many personal data from the claimant and his family had been 

disclosed, thus enabling their identification.  

 

The Court also considered that there had been a violation of the right to the 

claimant’s own image (art. 18.1 of the Spanish Constitution), because he had not 

authorised the publication of the picture and the latter did not provide any information of 

public interest.  

 

As regards the compensation requested, the judicial body considered the 

seriousness of the interference, the high dissemination of the newspaper in that province, 

the bond between the claimant and his environment, and the influence of the article in the 

posttraumatic stress disorder that he had suffered.    

 

d) La Opinión de Zamora, S.A. filed an appeal against the aforesaid judgment, 

which was dismissed by the Third Section on the Vizcaya Provincial Court on 22 

September 2015. The Provincial Court considered that, even if the piece of news was 

accurate and relevant or of public interest, this did not justify the dissemination of certain 

private, personal and family data of the claimant. Therefore, the freedom of information 

could not prevail over the right to personal privacy. In the Court’s view, these data were 

unnecessary, and the newspaper could have sacrificed them without restricting the 

fundamental right to information.  

 

As regards the concurrent offence of an unlawful interference of the right to one’s 

own image, the judicial body confirmed the arguments of the judgment being appealed. 

The court understood that the claimant’s picture had been published and disseminated 

without his authorisation, and nor did the relevance of the facts about the incident justify 

its inclusion in the article.   

 

Finally, concerning the compensation, the court confirmed the judgment being 

appealed, and considered it in line to the criteria used in case-law.  

 

e) La Opinión de Zamora, S.A. lodged a cassation appeal arguing the wrongful 

application of articles 18.1 and 20.1 d) of the Spanish Constitution, and article 7.3 of the 
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Organic Law, of 5 May, on the civil protection of the right to honour, personal and family 

privacy and to one’s own image (hereinafter, the Organic Law 1/1982). 

 

f) On 15 February 2017, the Civil Chamber of the Supreme Court partially upheld 

the appeal filed by the newspaper. The reasons it gave that are relevant for this appeal for 

amparo are the following:  

 

(i) Given that the degree of seriousness of the interference of privacy is not intense, 

that the interest of the piece of news (and, therefore, the momentary public relevance of 

those involved in it) is important in the context of a town like Zamora, and that the 

information was adjusted to the canons of the crime news, the right to information 

exercised through the press should prevail. According to the Civil Chamber, “a sentence 

would not adequately protect the exercise of the right to freedom of information under 

constitutional canons if it convicted a newspaper that: 1. accurately and immediately 

reported serious facts of criminal significance and public relevance -especially in the 

small geographic area where it extends its influence-, 2. certainly identified the people 

involved in these events, but did not disclose other facts about their privacy that were not 

connected with the newsworthy events, nor did it significantly increase the knowledge of 

the events that the community had or was going to have in the immediately subsequent 

moments; and 3. did not incur any morbid overreaching and respected the traditional 

canons of the crime news”. 

 

(ii) Regarding the necessary authorisation from the holder of the right to the image 

on the social network Facebook, the Court states that “the newspaper edited by the 

defendant did not publish a photograph of the appellant as the victim of the criminal act 

which was the subject of the article. It was not obtained at the scene of the events, but 

from the appellant’s Facebook account, since it was a photograph which was accessible 

to all internet users”. It also points out that the fact that “the owner of the profile uploaded 

a photograph of himself which is accessible to the general public on his account opened 

on a social network on the Internet, does not authorise a third party to reproduce it on 

mass media without the owner’s consent, because such action cannot be regarded as a 

natural consequence of the accessible nature of the data and images included in the public 

profile of a social network on the Internet. The purpose of an account opened on a social 

network on the Internet is the communication of its holder with third parties and the 



 5 

possibility for those third parties to have access to the content of that account and to 

interact with the holder, but not the possibility of publishing the image of the account’s 

holder on mass media”. The argument goes on to say that “the consent of the owner of 

the image to allow that the general public, or a certain number of people, can see his or 

her photograph on a blog or in an account opened on the website of a social network does 

not imply authorisation to use that photograph and publish it or disseminate it in a 

different way, as it does not constitute the ‘express consent’ provided for in article 2.2 of 

the Organic Law 1/1982 as a means of excluding the unlawfulness of the capture, 

reproduction or publication of a person’s image. Although this legal precept, in the 

interpretation given by case-law, does not require a formal consent (for example, given 

in writing), it does require that it be an unequivocal consent, such as that which is deduced 

from acts or conduct of unequivocal significance, not ambiguous or doubtful”. 

 

(iii) Regarding free access to the images uploaded to a social network and the 

possibility of interpreting the user’s behaviour as tacit consent or as consenting by 

conclusive acts, the High Court understands that “for the purposes of article 2.1 of the 

Organic Law 1/1982, the fact that the holder of an account on a social network on the 

Internet gives free access to it, and thus makes it possible for any Internet user to see the 

photographs included in that account, does not constitute a ‘contradictory action’ by the 

holder of the right to the own image that excludes the publication of the photograph in a 

newspaper from the scope protected by such right. Having an account or profile on a 

social network on the Internet, in which anyone can access the photograph of the holder 

of that account, means that access to that photograph by third parties is lawful, as it is 

authorised by the holder of the image. It even implies that the account holder cannot make 

a claim against the company providing the services of the electronic platform where the 

social network operates because a third party has accessed that photograph, as its access 

-please forgive the repetition- was public. However, it does not mean that the power to 

prevent the publication of its image by third parties, which still need the express consent 

of the owner in order to be able to publish his or her image, is excluded from the scope 

protected by the right to one’s own image”. 

 

(iv) It also stresses that the publication on a social network is not comparable to 

the capture of an image in a public place and that “the exercise of the right to freedom of 

information does not legitimise the non-consensual publication of a person’s image in an 
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environment other than that in which the events took place, because it was not taken at 

the scene where the incident took place (which, in some way, would relate to the narrative 

line -in this case a graphic narrative line- in the exercise of its freedom of information), 

but from his Facebook profile”. 

 

(v) Finally, it should be noted that, since the judgment states that the violation of 

the appellant’s privacy was not unlawful, and that only the interference of his right to his 

own image was, the compensation fixed in the judgment under appeal is reduced by half. 

 

3. The appeal for amparo alleges a violation of the right to freely communicate 

accurate information by any means of dissemination [article 20.1.d) of the Spanish 

Constitution], which is attributed to the decision of the Civil Chamber of the Supreme 

Court of 17 February 2017, because it gave prevalence to the right to an image (article 

18.1 of the Spanish Constitution), after the photograph of the victim was obtained from 

an accessible source such as his Facebook profile. 

 

The appellant for amparo considers that article 20.1.d) of the Spanish Constitution 

guarantees the right to freely communicate accurate information “by any means of 

dissemination”, without distinction between its different modes. Consequently, the right 

includes both the use of technical channels to obtain and disseminate the piece of news at 

the generally accessible information source, and the installation, as required, of the 

technical equipment needed where the piece of news occurs. By referring to the 

Constitutional Court Judgment STC 72/2007, of 16 April, and the Constitutional Court 

Ruling 176/2007, of 1 March, the appellant argues that the need for the express consent 

of the owner of the image for its use (art. 8.1 of Organic Law 1/1982), yields in those 

cases in which there is a public interest in obtaining or disseminating the image and this 

public interest is considered constitutionally prevalent to that of the person avoiding it. 

 

The appeal states that the reasoning contained in the point of law (PoL) 4 of the 

challenged decision casts serious doubts as to whether it will be possible in the future to 

include graphic information of the victim without his consent. If not, this would entail a 

serious restriction of the right to free communication as regards graphic information 

included in crime news. In the view of the complaining publisher, the relevant rule 

applicable to the right to an image must be more subtle than that applicable to the right to 
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privacy, since the consequences resulting from the mere graphic reproduction of a person 

is less damaging to dignity (Constitutional Court Ruling 176/2007). In this case, it is 

reasonable to understand that, if the recount of the piece of news is protected by the 

freedom of information, the reproduction of the claimant’s image must also be justified a 

fortiori by the prevalence of the right to freely communicate information by any means 

of dissemination, including photography, even more so when its use is only intended to 

complement the piece of news and the image disseminated is neutral and respectful of the 

victim [article 8.2.c) of Organic Law 1/1982]. 

 

Moreover, it is argued that the photograph of the victim of the crime was obtained 

from a source accessible to the public (his own Facebook profile), in the sense established 

by article 3.2.j) of the Organic Law 15/1999, of 13 December, on the protection of 

personal data. The claimant accepted the terms of use of this social network freely and 

voluntarily and, consequently, he expressed his desire to not prevent his image from being 

seen, as it was at the disposal of anyone with an interest in seeing it. 

 

In view of the foregoing, the appellant requests that its appeal be upheld and that 

the judgment of the Civil Chamber of the Supreme Court of 15 February 2017 be declared 

null and void. 

 

4. By procedural order of 13 November 2017, the Second Chamber (Third 

Section) of the Constitutional Court agreed to accept the appeal for amparo, considering 

that it has special constitutional significance because it “raises a problem or facet of a 

fundamental right subject to protection on which there is no case-law from the 

Constitutional Court” [Constitutional Court Judgment 155/2009, PoL 2, a)]. By virtue of 

article 51 of the Organic Law of the Constitutional Court, the Court ordered that the Civil 

Chamber of the Supreme Court and the Second Section of the Provincial Court of Vizcaya 

be notified so that they could send a certified copy of the appeal for amparo no. 182/2015 

within ten days. Likewise, it was ordered that a communication be sent to the Court of 

First Instance no. 10 of Bilbao so that a certification or certified copy of the proceedings 

corresponding to the ordinary procedure no. 562-2014 could be sent within the same 

period of time. But first, the parties to these proceedings would have to be summoned, in 

order that they may appear in these proceedings and submit the corresponding allegations 

-except the appellant for amparo- within ten days. 
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5. By means of a writ received at the General Registry of this Court on 14 

December 2017, Mr. I.I.L. entered his appearance in the amparo proceedings. He 

requested to be part of the subsequent stages of the procedure and to see the previous 

ones. Finally, at the request of this Court, he provided the original power of attorney that 

accredited his representation in due time and in proper form, on 20 December 2017. 

 

6. On 15 January 2018, the company La Opinión de Zamora, S.A., filed its 

allegations, ratified its appeal and claimed that the conduct that the challenged judgment 

considered to be harmful to the right to the image of Mr. I.I.L. is, in fact, a lawful act of 

the exercise of the right to fundamental freedom of information, since the publisher 

accessed the image through its Facebook profile and used it to communicate graphic 

information that was accurate and complementary to the information written about an 

event that was newsworthy and of public relevance in the town and province where the 

newspaper is distributed. This way, the publishing company understands that it simply 

acted as a mere information mediator between an image disseminated on the social 

network and its readers, and that this was especially useful to satisfy the right to receive 

accurate information of those readers who lack the devices or personal skills needed to 

access the data published on Facebook. 

 

In the view of the appellant for amparo, the person that opens an account with a 

profile on a social network may choose between various degrees of dissemination of their 

personal data, including their images. In this case, Mr. I.I.L. included his image among 

the personal data published for the general public and without restrictions, so that any 

user of the social network could know them. This should be understood as a ‘contradictory 

action’ for the purposes of article 2.1 of Organic Law 1/1982. Moreover, he expressly 

authorised their use by any third party (therefore, also by people outside his network of 

contacts) on the digital platform (section 2.4 of the Facebook Statement of Rights and 

Responsibilities). Consequently, the publishing company, as a third party, could make 

use of the content published by the social network user, given the informative interest and 

social relevance of the incident (to support its arguments, it invokes the Constitutional 

Court Judgments 121/2002, of 20 May, PoL 4, and 139/2007, of 4 June, PoL 8). 
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On the other hand, the ancillary nature of the disputed photograph is reiterated, 

thus invoking the doctrine of the European Court of Human Rights (ECHR Judgment of 

10 November 2015, case Couderc & Hachette Filipacchi Associés), which justifies the 

dissemination of photographs that are published for purely informative purposes to 

complement the text and as long as the images are not of a defamatory, pejorative or 

degrading nature. In this case -in the opinion of the appellant for amparo- the published 

photograph meets the characteristics of respect and neutrality without discussion. After 

all, it is the photograph chosen by the subject himself for his open and publicly accessible 

profile on the social network. Therefore, article 8.2 c) of the Organic Law 1/1982 must 

be reinterpreted to favour the freedom to convey graphic information. That way, the right 

to one’s own image not only does not avoid graphic information relating to images that 

complement the main image, but it also does not forbid the publication of graphic 

information that acts as a mere complement to the written information of public relevance. 

 

Based on the above, the company requests that the appeal for amparo be upheld 

and that the judgment issued by the Plenary of the Civil Chamber of the Supreme Court 

of 15 February 2017, be declared null and void. 

 

7. On January 17, 2018, Mr. I.I.L. lodged his allegations. After reviewing the 

doctrine of this Court about the weighting criteria on the collision between the 

fundamental rights to one’s image and to freedom of information [articles 18.1 and 

20.1 d) of the Spanish Constitution], he recalls that the purpose of the former is to 

safeguard an individual’s own reserved area against the reproduction and unconditional 

dissemination of his physical appearance, which is the primary element of privacy and 

the personal sphere, as a basic instrument of identification and external projection and as 

an essential factor to be recognised as an individual. In this sense, he recalls that the aim 

of this right is to allow individuals to decide which aspects of their person they wish to 

preserve from public dissemination, in order to guarantee a private sphere in the 

development of their own personality, free from external interference and, consequently, 

to prevent a third party from capturing, reproducing or publishing their image without 

their authorisation (Constitutional Court Judgment 81/2001, of 26 March). He 

understands that the weighting of the fundamental rights in conflict carried out by the 

Plenary of the Civil Chamber of the Supreme Court is constitutionally correct, since the 
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fact that the owner of the image voluntarily exhibited it on a social network does not mean 

that any third party is legitimised to make use of it without his mandatory authorisation. 

 

To support his argument, he invokes the doctrine of the European Court of Human 

Rights (ECHR Judgments of 7 February 2012, Von Hannover case, § 108 et seq.; of 4 

July 2017, Halldórsson case; of 10 November 2015, Couderc et Hachette Filipacchi 

Associés case; of 7 February 2012, Axel Springer AG case; and of 18 May 2004, Éditions 

Plon case), highlighting the criteria that the European Court considers that should be 

followed when weighing conflicting rights. Thus, firstly, the contribution of the 

information to a debate of general interest must be assessed, which must be denied in the 

case of the inclusion of the photograph of Mr. I.I.L. Secondly, it should be analysed how 

well-known the person concerned is, the subject of the report and the prior conduct of the 

person concerned. In this sense, he recalls that he is a person unknown to the public, who 

was only the victim of a crime and did not authorise the publication of his image in the 

media, which was taken from a social network and otherwise unnecessary for the 

purposes of the article. The inclusion of the photograph had the sole aim of satisfying 

public curiosity (Constitutional Court Judgment 176/2013, of 21 October and ECHR 

Judgment of 21 February 2017, case Rubio Dosamantes, § 34). In this sense, he insists on 

the lack of express or unequivocal authorisation for the publication of his image (art. 2.2 

of Organic Law 1/1982). In accordance with the own case-law of the Civil Chamber of 

the Supreme Court, the consent given to publish one’s own image for a specific purpose 

(in this case, as Facebook profile image) does not legitimise third parties to publish it with 

a different purpose, such as the graphic illustration of an article on the violent event in 

which he was involved. For Mr. I.I.L., the authorisation given by a user of a social 

network to allow a certain number of people or the general public to see his photograph 

does not imply his consent to make use of such image and to publish it or divulge it in a 

different way, since it does not constitute the “express consent” provided for in art. 2.2 of 

the Organic Law 1/1982 in order to exclude the unlawfulness of the capture, reproduction 

or publication of a person’s image. He also recalls that, according to case-law, it should 

be understood that although this legal precept does not require that it be a formally 

expressed consent, it does require that it be unequivocal, unambiguous and undoubted 

(Supreme Court Judgments of 21 December 2016, PoL 4; 6 June 2011, PoL 4; 18 May 

2007, PoL 3 and 4; and 6 May 2002, PoL 2 and 3). He ends his allegations by invoking 

the dignity of the person (art. 10 of the Spanish Constitution) as a clear limit to the 
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exercise of the right to information and by insisting that the victim of a crime has the right 

to have his image and dignity respected, and that this tragic incident does not become a 

“media circus” by spreading a photograph taken from a social network to which the victim 

belongs for very different purposes. 

 

For the reasons set out above, the appellee requests the Court to dismiss the appeal 

for amparo. 

 

8. Finally, the Public Prosecution Service filed its allegations on 1 February 2018. 

The public prosecutor requested the dismissal of this appeal for amparo. He understood 

that, in the present case, the public interest in the dissemination and publication of the 

image must give in to the interest of its owner in ensuring that his physical features are 

not disseminated without his express consent. For the public prosecutor, the publication 

of a recognisable image of the victim was irrelevant, superfluous and unnecessary for the 

purposes of the information conveyed by the newspaper. He adds that, from a victimology 

perspective, the interference with Mr. I.I.L.’s right to an image did not meet the standard 

of proportionality required for the legitimate exercise of the freedom of information. Far 

from helping to reach the goal of free opinion-forming, it merely encouraged a certain 

graphic morbidity amongst readers. Moreover, the dissemination of the victim’s image 

amplified its possible identification by third parties and, therefore, it could act as a factor 

of re-victimisation, without even contributing to achieving the goal of freedom of 

information or adding any relevant or transcendent aspect to the piece of news. 

 

The public prosecutor warns that the newsworthiness of the information published 

-an aspect without discussion- did not consequently make the image published 

newsworthy as well. To him, the appellant wrongfully argues that the public or social 

relevance of written information is automatically transferred to the image published, as 

this reason would not confer the latter its proper significance by itself [in this regard, it 

quotes the ECHR Judgment of 4 December 2012, case Verlagsgruppe news GMBH and 

Bobi v. Austria, § 81-82, where it is stated “that the fact that there was a public interest 

in the articles did not automatically justify the publication of photographs of the person 

concerned”. A distinction must be made between the text and the photograph. The photo 

means a greater interference in his right to privacy, as it reveals data of his private life 

hitherto unknown to the general public. The text, on the other hand, simply relates the 
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facts, but does not allow the physical identification of the claimant. This makes it possible 

to differentiate between the content of the published article and the disseminated 

photograph (ECHR Judgment of 25 February 2016, § 41, case of Société de Conception 

de Presse et d'Édition v. France)]. For the prosecution, in the present case, the absence of 

any general informative interest in the photograph, even as a graphic complement to the 

written text, means that it loses any “accessoriness” to which article 8.2 c) of the Organic 

Law 1/1982 refers for the purpose of constitutionally justifying its unconsented 

publication. In that regard, the prosecutor stresses that, unlike what the appellant claims, 

the image published in La Opinión de Zamora did not belong to a person holding a public 

office, or a well-known profession or a profession with a public profile, nor had it been 

captured during a public event or in a place open to the public. The public profile that the 

owner of the image acquired as a result of the tragic event published by the newspaper 

cannot be considered as an equivalent to that required by the aforementioned article 8.2 

a) of the Organic Law 1/1982. In any case, it should be present prior to the publication of 

the image and not -as in the present case- be precisely a consequence of such disclosure, 

regardless of the fact that the photograph was not obtained at an event connected with the 

exercise of his public office or profession, or in a public place. Under these circumstances, 

for the public prosecutor it should be understood that the protective barriers arising from 

the right to an image must not be reduced in favour of the freedom of information (ECHR 

Judgment of 19 October 2017, § 40, case Fuchsmann v. Germany). 

 

It also points out that the capture and use by third parties of the images displayed 

on Facebook is inherent to the existence of the social network account itself, whose 

ultimate purpose is to interact with its owner and share information. Therefore, when the 

aim is to use another person’s photograph for a purpose that is qualitatively different from 

that pursued by the owner when including it in his or her profile, their express consent 

must be obtained. In this sense, the prosecutor defends that the action of uploading a photo 

to the public Facebook profile cannot be qualified as a ‘contradictory action’ for the 

purpose of excluding the requirement of “express consent”. Even if it is obvious to expect 

that third parties may access the photo and even disseminate it in the field of social 

networks, the case is not the same when mass media capture, disseminate and publish it 

to associate it with a certain piece of news. Apart from that, the prosecutor states that the 

fact that any reader of a piece of news published on social media can make, if interested, 

a search on the Internet to identify the person of that particular piece of news, and achieves 
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it by accessing his or her public profile on a social network, does not authorise the 

dissemination of that image through other media, as it is an image that is only accessible 

through the social network, the only place where the owner has consented to display his 

image. 

 

Therefore, the prosecutor concludes that the appeal for amparo should be 

dismissed. 

 

9. By procedural order of 20 February 2020, the 24th day of the same month and 

year was designated for the vote and judgment on this appeal. 

   

II. Merits 

 

1. Purpose of the appeal and positions of the parties. 

 

This appeal for amparo concerns the decision of 15 February 2017 issued by the 

Civil Chamber of the Supreme Court. According to the publisher appealing for amparo, 

the decision infringes the right to freely communicate accurate information through any 

means of dissemination [Article 20.1.d) of the Spanish Constitution]. 

 

In the appellant’s view, the challenged judgment wrongfully weighs the relevance 

of that fundamental right against the right to one’s own image (article 18.1 of the Spanish 

Constitution). In its view, information must prevail, and it justifies the dissemination of 

the appellant’s photograph despite lacking his consent, especially because it has used the 

photo as a graphic complement to the written text and it is a respectful and neutral 

photograph. It adds that the holder of an account on a social network conveys and receives 

information and opinions, and that his profile provides his own data whose access by an 

indeterminate number of network users he has authorised. Consequently, such action by 

the user must be considered as a ‘contradictory action’ by which he agrees or expresses 

his authorisation for the use by third parties of the image disseminated by him. Finally, it 

understands that, given the ancillary nature of the photograph with respect to the written 

text, its use should be interpreted as a justified complement that is not artificial or 

arbitrary; an element that, as it is usual in crime news, contributed to the identification of 

the victim of a newsworthy event that moved the town of Zamora. 
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As regards Mr. I.I.L., he rejects that the voluntary exhibition of one’s own 

photograph on a social network may mean that any third party is legitimised to make use 

of it without the prior consent of the owner. In his opinion, the inclusion of his image as 

a complement to the written information about the event did not contribute to a debate of 

general interest, nor did it generate a public opinion; it simply satisfied human curiosity. 

He added that, until then, he had been an unknown person to the public who had happened 

to be the victim of a crime and did not authorise the publication of his image in the press. 

He also adds that the publication was completely unnecessary for the purposes of the 

article, so that the interference must be deemed illegitimate and his right to his own image 

must be declared to have been violated, as the Plenary of the Civil Chamber of the 

Supreme Court understood as well. 

 

The Public Prosecution Service requests the dismissal of the appeal for protection 

since, in its opinion, although the publication of the tragic event complies with the 

standards of public or social relevance and accuracy required by this Court in events of 

criminal relevance, the case raised in this appeal is not among the exceptions to the 

possibility of using images of others without the express consent of the owner, as provided 

for in article. 8.2 of the Organic Law 1/1982. This consent is necessary insofar as the 

media uses the photograph for a purpose that is qualitatively different from that intended 

by its owner when he or she included it in his or her Facebook profile. It cannot either be 

considered a ‘contradictory action’ for the purposes of article 2.1 of the Organic Law 

1/1982 because, when the owner of the image used it as a profile picture for the social 

network it was not reasonably foreseeable that the press would disseminate it by 

associating it with a specific piece of news. 

 

He insists, on the other hand, on the absence of the newsworthiness of the 

published photograph. Mr. I.I.L. does not hold a public office or a profession of notoriety, 

nor has he public projection. The image was neither captured during a public act or in a 

place open to the public. Therefore, his case does not belong to any of the possibilities 

included in article 8.2 a) of the Organic Law 1/1982. Given these circumstances, the 

prosecution considers that the protection barriers deriving from the right to an image 

should not diminish. In addition, the absence of any general informative interest in the 

photograph, even as a graphic complement to the written text, means that it loses the 
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necessary “accessoriness” for the purposes of constitutionally justifying its unauthorised 

publication [article 8.2 c) of the Organic Law 1/1982]. On the contrary, the prosecutor 

understands that the dissemination of the victim’s image increases its possible 

identification. This can act as a factor of revictimisation and does not comply with the 

standard of proportionality required for the legitimate exercise of the freedom of 

information since, far from enabling readers to form their free opinion, it merely 

encourages a certain graphic morbidity among them. 

 

The Court accepts the assessment of the parties to these proceedings, the judicial 

bodies and the Public Prosecution Service, regarding the fact that the fundamental rights 

concerned in the present case are the right to freely communicate accurate information by 

mass media (article 20.1 of the Spanish Constitution) and the right of Mr I.I.L. to his own 

image (article 18.1 of the Spanish Constitution). Even if the Court considers that the right 

to personal privacy and the right to the protection of personal data should have also been 

assessed, these cannot be part of debate in this appeal for amparo because their possible 

violation has not been invoked before this Court by the parties or the Public Prosecution 

Service. 

 

The Court also warns that in these cases the adjudication cannot be limited to an 

external examination of the way in which the judicial body has assessed the existence of 

the rights in dispute. Constitutionality rules specific to those rights should be applied to 

the proven facts. Consequently, it is not enough to verify the reasonableness of the 

assessment of constitutional rights made in the contested judgment; we must also consider 

whether it has been carried out in accordance with the constitutional position of the 

fundamental rights contained in articles 18 and 20. 1 of the Spanish Constitution, “which 

can only be done by verifying whether the restrictions imposed by the judicial bodies on 

the newspaper through the sentence are constitutionally justified (Constitutional Court 

Judgments 200/1998, of 14 October, PoL 4; 136/1999, of 20 July, PoL 13; 110/2000, of 

5 May, PoL 3, 112/2000, of 5 May, PoL 5, 297/2000, of 11 December, PoL 3)” 

(Constitutional Court Judgment 185/2002 of 14 October, PoL 2). 

 

2. The constitutional doctrine on the right to one’s own image and the conflict 

with the right to information. 
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Once the claims of the parties to these proceedings have been presented, it is 

necessary to analyse the reasons that support the appeal for amparo. To this end, it should 

be recalled that, according to the doctrine of this Court, the right to one’s own image (art. 

18.1 of the Spanish Constitution), as a precise expression of the broadest right to personal 

dignity, is aimed at protecting the private and family life of the individual, which includes 

its moral and also social dimension. This primarily attributes two powers to the 

individual: to decide which graphic information that includes his or her physical features 

may be publicly disseminated and to prevent the capture, reproduction or publication of 

his or her own image by any unauthorised person, regardless of the purpose of the latter 

(Constitutional Court Judgments 231/1988, of 23 December; 99/1994, of 11 April; 

117/1994, of 25 April; 81/2001, of 26 March, PoL 2; 139/2001, of 18 June, PoL 4; 

156/2001, of 2 July; 83/2002, of 22 April, PoL 4; 14/2003, of 28 January, PoL 5; 72/2007 

of 16 April, PoL 3; 77/2009 of 23 March, PoL 2; 23/2010 of 27 April, PoL 4; 12/2012 of 

30 January, PoL 5; 176/2013 of 21 October, PoL 6; and 19/2014 of 10 February, PoL 5). 

In this sense, we must once again insist that the physical aspect, as a basic instrument of 

identification and external projection, and also an indispensable factor for recognition as 

a person, constitutes the first configuring element of the personal sphere of every 

individual (Constitutional Court Judgments 156/2001, PoL 6, and 99/1994, PoL 5). This 

means that the first rule to achieve the protection of this fundamental right is that, in order 

to be able to capture, reproduce and/or publish a person’s image, his or her unequivocal 

consent is indispensable. Exceptions to this rule are those cases in which such consent is 

not required and which are set out in the Organic Law 1/1982, of 5 May, 1982, on the 

civil protection of the right to honour, personal and family privacy and to one’s own 

image (hereinafter, the Organic Law 1/1982). 

 

It should also be stressed that the defence constitutionally afforded to the image 

of the person also includes the so-called neutral photographs, i.e. all those pictures that, 

even if they do not contain graphic information about the private or family life of the 

person portrayed, they nevertheless show his or her physical appearance in such a way as 

to make that person recognisable. In adjudicating this issue, we must again stress that the 

ultimate essence of the fundamental right in question is to give the subject the power to 

decide whether or not to make his or her physical features public as a manifestation of the 

broader right to personal dignity. “[T]he specific aspect of the right to one’s own image 

is the protection against its reproductions that, though they affect the personal sphere of 
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its holder, do not harm their good name or make their intimate life known. The right to 

one’s own image seeks to safeguard a private and reserved sphere, though not intimate, 

against the action and knowledge of others; a sphere necessary to be able to freely decide 

on the development of one’s own personality and, in short, a sphere necessary according 

to the standards of our culture to maintain a minimum quality of human life" (STC 

81/2001, PoL 2). The European Court of Human Rights has also followed this line in its 

judgment of 15 January 2009, Reklos and Davourlis v. Greece, § 40. 

 

That said, the fundamental right to one’s own image is not an absolute and 

unconditional right. There are circumstances that may determine that the general rule, 

according to which it is up to the holder of this right to decide whether or not to allow the 

photo capture by a third party, gives in constitutionally legitimate rights or interests to a 

third party. This will occur in cases where there is a public interest in the capture or 

dissemination of the image and this public interest is considered constitutionally superior 

to the interest of the person in avoiding the capture or dissemination of their image. This 

means that “when the right to one’s own image clashes with other constitutionally 

protected goods or rights, particularly the freedom of expression and information [Article 

20.1 (a) and (d) of the Spanish Constitution], the different interests must be weighed in 

and, in accordance with the specific circumstances of each case, a decision must be made 

as to which interest deserves greater protection” (Constitutional Court Judgments 

105/1990, of 6 June; 72/2007, PoL 5, and 156/2001, PoL 6). In other words, “in order to 

investigate whether in a specific case the right to information should prevail, it will be 

necessary to ascertain, in advance, the public relevance of the information, either because 

of the public nature of the person to whom it refers or because of the actual fact in which 

that person has been involved, and the veracity of the facts and statements contained in 

that information. Without having previously ascertained whether circumstances are 

present, it is not possible to affirm that the information in question is specially protected 

because it is susceptible of being included within the space that free press must be assured 

in a democratic system. Only after investigating whether the information published is 

specially protected would it be appropriate to enter into an analysis of other rights -such 

as the right to privacy or honour- whose violation, if any, should only be protected to the 

extent that said violation is not justified by the prevalence of freedom of information, in 

accordance with the preferential position that should be granted to that freedom on 

account of its institutional value”. Consequently, “the preferential value of the right to 
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information does not mean that the fundamental rights of the persons affected or harmed 

by such information are left void, and that they should be sacrificed only in so far as this 

is necessary to ensure free information in a democratic society, as provided for in article 

20.2 of the European Convention on Human Rights. When the exercise of the right to 

information does not necessarily require the sacrifice of the rights of another, information 

that is harmful to those rights may constitute an illicit act” (Constitutional Court Judgment 

171/1990, of 12 November, PoL 5). As it can be easily deduced, this occurs not only when 

confronted with the rights to honour and privacy, but also with the fundamental right to 

one’s own image, for example, in those cases in which the information disseminates 

photographs or video clips that can only be understood as mere instruments to satisfy the 

curiosity of others and have been included not with an informative function, but with the 

purpose of fulfilling the expectations that, in those terms, a certain piece of news can 

raise. 

 

Therefore, the protection of the right to one’s image yields in those cases where 

the publication of the image, by itself or in relation to the written information, is in the 

public interest, i.e. contributes to the formation of public opinion. In the Constitutional 

Court Judgments 176/2013, 19/2014 and 18/2015, of 16 February, it is stated that, beyond 

the condition of public figure of the photographed person and the place -also public- 

where the images can be taken, when these refer to the private life of the holder of the 

fundamental right and, therefore, lack public relevance, the right to one’s own image must 

continue to enjoy the prevailing protection afforded by the Spanish Constitution (in this 

sense, ECHR Judgments, case of Couderc Hachette Filipacchi Associés v. France, of 10 

November 2015; case of Axel Springer AG v Germany and case of von Hannover v 

Germany, both of 7 February 2012). 

 

On the contrary, the right to an image must be sacrificed in those cases in which, 

even without the person’s consent, a graphic document in which the person appears is 

captured, reproduced or published - in a non-complementary manner - in relation to a 

public event that is newsworthy, especially if it is in the field for which the person is 

known to the public, that is, related to his or her position or notorious profession. 

Therefore, we must emphasise that “[t]he newsworthiness of the information is, therefore, 

the ‘fundamental [...] and decisive criterion’ [...] that will prevail over a subjective public 

right such as the right to one’s image, which is based on values such as human dignity” 
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(Constitutional Court Judgment 19/2014, PoL 6). The Court has interpreted that “[t]he 

right to information does not prevail over the right to one’s image; that is only the case 

when the social interest of the information published has been assessed as a 

constitutionally legitimate purpose”. “Therefore, accurate information on matters of 

general interest or public relevance receives special constitutional protection, a 

requirement that derives both from the content and the purpose of the right recognised in 

article 20.1 d) of the Spanish Constitution, in such a way that the right to communicate 

and freely broadcast accurate information does not grant its holders unlimited power over 

any area of reality. Since its holders are recognised as a means to form public opinion, 

the right to communicate can only legitimise the interference of other fundamental rights 

that are consistent with the expressed purpose. On the contrary, its exercise in an 

excessive and exorbitant manner regarding the purpose for which the Constitution grants 

its special protection will make its legitimising effect disappear” (Constitutional Court 

Judgment 185/2002, of 14 October, PoL 3). In this sense, the criteria to exclude an 

unlawful interference, which are included in article 8. 2 a) of the Organic Law 1/1982 and 

relate to the publication of images of public figures taken in public places, should only be 

applied when the conveyed information is relevant because it contributes to the formation 

of public opinion or to a debate of general interest. As already mentioned, this is the case 

when the image deals with “aspects connected to the public projection of the person to 

whom it refers, or to the characteristics of the event in which that person was involved”, 

but it does not apply when it is only intended to raise or satisfy the curiosity of others to 

know the physical appearance of the people involved or, in the opinion of certain media, 

when the information may be newsworthy at a certain moment (Constitutional Court 

Judgments 232/1993, of 12 July, and 19/2014, PoL 7). Therefore, it must be concluded 

that “[o]nce the public interest of the article has been ruled out, as already shown, the 

public projection of the character or even the fact that the images are taken in a place open 

to public use is irrelevant. Such circumstances, per se, do not justify the dissemination of 

any image” (Constitutional Court Judgment 19/2014, PoL 8). 

 

In fact, it is obvious that the informative public interest of a public event or 

incident involving a person with public notoriety or projection justifies the prevalence of 

the right to information over the right to one’s own image. In that case, the image of the 

public figure is closely linked to the piece of news he or she is involved in. It can even be 

the case that we are before a graphic piece of news, i.e. that the image captured in that 
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public place or event is newsworthy and does not accompany a written piece of news. On 

the contrary, the image of an anonymous or unknown individual, that is, someone who 

does not hold a public office or a notorious profession, even if captured in a public place, 

cannot be used without the person’s express consent, except in two cases. First, when the 

person appears in the photograph in a merely incidental and unimportant manner, without 

any relevance, and second, when the participation in the newsworthy event of the initially 

anonymous person was relevant. In that case, the right to information shall prevail over 

their fundamental right to their own image, mainly due to the relevant role assumed by 

the person. 

 

Once the fundamental lines that define the protection of the right to one’s own 

image when in conflict with the freedom of information have been briefly determined, 

and before weighing these fundamental rights, it is necessary to make some reference, 

even if only superficially, to the relevance or validity of constitutional case-law in cases 

where the interference is caused by the use of new information and communication 

technologies linked to the use of the Internet and social networks. 

 

3. The digital society and the unauthorised use of another person’s image. 

 

It cannot be denied that the increasingly rapid technological changes that are 

taking place in today’s society affect all citizens, as well as their habits and customs. It 

should also go without discussion that the fundamental rights to honour, privacy, self-

image and the protection of personal data (article 18 of the Spanish Constitution) are 

affected by the massive use of information and communication technologies and social 

networking services on the Internet. The increase in the popularity of social networks has 

run parallel to the increase in the levels of content exchange through the network. This 

way, users have moved from a stage where they were considered as mere consumers of 

content created by third parties, to another stage -the current one- where content is 

produced by themselves. With platforms such as Facebook, Twitter, Instagram or Tuenti, 

to name a few, users (as they legally hold that status) have become collaborative 

individuals, citizens who interact and share in trusted networks what they have, know or 

do with a more or less numerous group of recipients -who are also users of social networks 

on the Internet-. They share all kinds of images, information, data and opinions, regardless 

of whether they are their own or those of others. The wide range of activities that can be 
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carried out through social networks on the Internet thanks to the features of Web 2.0 

facilitates the collaborative activity of the user in the management, preparation and 

publication of content. In just a few decades, the user has gone from being a passive 

recipient of information to an active subject who prepares, modifies, stores and shares 

information. For example, according to the data provided by the social network Facebook, 

there are more than 1.86 billion active users in the world, and over 1.15 billion people 

access this social network every day. More than 300 million photos are uploaded daily 

and, in one minute, over 510,000 comments are published, more than 293,000 status are 

updated, and more than 136,000 photos are uploaded. 

 

In this context, it is undeniable that some aspects may be blurred regarding the 

fundamental rights to honour, privacy and self-image (article 18 of the Spanish 

Constitution), all of which are guarantees of the citizens’ privacy, and that the mass use 

of these information and communication technologies, together with the changes in social 

practices that the latter have caused, add new legal problems to the already existing ones. 

The functioning of social networks on the Internet enables the dissemination of personal 

information, but it can also involve a loss of control over the information provided by the 

user. An example of this may be found in the disseminated photographs and in the tags 

that enable the identification of a person, in the comments and opinions, and in the 

information on a certain individual that is uploaded in the profiles and in the different 

public access spaces. It is usual that, in many cases, users publish not only information 

about themselves on an Internet’s social network, but also about other people (whether 

they are users or not) and that the most common scenario is that they have not obtained 

their authorisation, before or after doing so. It should also be noted that when a 

photograph is taken or a video clip is recorded, not only an image is created, but this 

image also includes data (metadata) on who has taken it, where it was taken or even what 

device was used, data that can be known by anyone who has access to it. 

 

Considering the current technological landscape and accepting that the emergence 

of social networks has changed the way people socialise, we must nevertheless note -

however obvious this may be- that users continue to be holders of fundamental rights and 

that their content remains the same as in the analogue era. Therefore, with a few 

exceptions, even if citizens voluntarily share personal data on the Internet, they continue 

to have a private sphere that must remain separate from the millions of users of social 
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networks on the Internet, as long as they have not given their unequivocal consent to be 

observed or to have their image used and published. 

 

In order to adequately resolve the case raised in this appeal for amparo, it is 

necessary to understand how the social network works internally and the way in which 

the information is collected from the millions of users, as it comes from various sources. 

The sources are basically the information offered by the user, that published by other 

users of that same social network, which registers and processes the information, and the 

search engines that index the profiles and make them available to any Internet user. On 

Facebook, when registering as a user, the person not only provides his/her name and last 

name, but sometimes also his/her age, e-mail address, marital status, address, interests 

and preferences. In most cases, users also add personal or family photographs and videos, 

comments, moods and even ideologies. It should be added that the use of this social 

network not only gives access to the information offered by each user, but also to that of 

their contacts. It is obvious then that the user of the social network, just for the fact of 

being one of its users, may lose the power of decision about what, how, where and when 

he or she wants the dissemination of their personal data (among which the image must be 

included). In the digital age, cloud storage, profiles on different social networks and the 

many and varied instant messaging applications installed on devices or different email 

accounts are personal and professional tools used by most citizens in their daily lives. 

However, the fact that private data circulate on social networks on the Internet does not 

mean in any way -as the appellant seems to defend- that the private has become public, 

since the digital environment is not comparable to the concept of “public place” indicated 

in the Organic Law 1/1982. It cannot either be said that citizens of the digital society have 

lost or renounced the rights protected in article 18 of the Spanish Constitution. Individuals 

that communicate through a digital environment and that benefit from the possibilities 

offered by the Web 2.0 cannot see their fundamental rights, whose ultimate raison d’être 

is the protection of the dignity of the person, sacrificed for this very fact. Even though the 

risks of intrusion have increased exponentially with the massive use of social networks, 

if we want to avoid them, we must start from the same basic principle that governs the 

analogical environment and affirm that the constitutional recognition of the fundamental 

rights included in article 18 of the Spanish Constitution entails the power of the individual 

to control the data that are on the social network about him/her. Consequently, we 

reiterate that, unless there is an unequivocal authorisation for the capture, reproduction or 
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publication of the image by its owner, interference with the fundamental right to one’s 

own image must necessarily be justified by the overriding public interest in having access 

to it and in disseminating it. 

 

4. The need for an express authorisation to use the image of others by third parties 

in the digital environment. 

 

The publishing company claiming for amparo maintains that the publication of a 

user’s image by himself or herself on a social network on the Internet and its 

corresponding disclosure constitutes a kind of tacit consent to its subsequent use by third 

parties. We cannot accept this premise. Consent only covers the object of the declaration 

of intent. The owner of the fundamental right must authorise the specific action of using 

his or her image and the purposes for which it is granted. The consent given, for example, 

to capture an image does not extend to other subsequent actions, such as its publication 

or dissemination. In the same way, it must be understood that the authorisation of a 

specific publication does not extend to others, whether they have the same or different 

purposes as the original one. Nor does the permission for use granted to an individual 

extend to other possible recipients. In short, it must be understood that the consent that 

was initially given for a specific occasion or purpose cannot be considered to be indefinite 

and binding. Therefore, the Facebook user who “uploads” or, in short, displays an image 

for others to see, only consents to be observed in the place he or she has chosen (profile, 

wall, etc.). 

 

It is true that, in general, article 2 of the Organic Law 1/1982 establishes that the 

civil protection of one’s own image is defined by social uses, considering the area that 

each person maintains reserved for themselves or their family through their own actions. 

As the explanatory preamble of the law states, “it is considered reasonable to admit that 

in those areas not provided for ‘in the laws’, the sphere of honour, personal and family 

privacy and the use of one’s image is determined in a decisive manner by the ideas that 

currently prevail in society and by the concept that each person maintains in this respect 

through their own actions and that determines their behavioural patterns. This way, the 

law resolves the question in terms that enable the judge to prudently determine the sphere 

of protection on the basis of data that vary according to time and people”. And this is why 

we cannot accept the premise used by the appellant, since the social network Facebook is 
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characterised by the fact that its main objective is to facilitate and enhance personal 

relationships between its users. Estoppel cannot be applied to this case, as this doctrine is 

based on the protection of trust and the principle of good faith, which imposes a duty of 

coherence and self-limits the freedom of action when reasonable expectations have been 

created in the behaviour of others. In accordance with the common behaviour of users in 

social networks on the Internet, and especially in those such as Facebook, it cannot be 

said that by publishing a photograph of himself in his profile, Mr. I.I.L. was creating in 

the appellant company (or in any other medium) the confidence that authorised its 

reproduction in the newspaper as the victim of an event. It cannot either be said that it 

was the voluntary behaviour of Mr. I.I.L. the factor that could have induced the appellant 

to act in this way, because there was no personal relationship between the two as a result 

of the use of the social network. Therefore, the reasoning used in the challenged judgment 

must be shared. 

 

With regard to the alleged authorisation of Mr. I.I.L. for the use of his image at 

the time of his registration and login to Facebook, the so-called “terms of service” 

included in the “Statement of rights and responsibilities” that must necessarily be 

accepted by Facebook users in order to use the network reveal that the contract signed by 

both parties is typically one of the so-called “adhesion” contracts, with the particularity 

that it is formalised by clicking on the button of the digital application provided for this 

purpose. In other words, we are in the presence of a pure electronic contract. The use of 

general conditions employed in this online contracting procedure, its characteristics, and 

the lack of capacity of the users/consumers to negotiate the clauses, casts relevant doubts 

on the existence of an adequate manifestation of will, a free, unequivocal, specific and 

informed will, through which the interested party indiscriminately consents to the 

treatment of his image by any third party that may have access to it. The legal notices, the 

conditions of use and the privacy policies are written in a generalist language, which is 

difficult to understand for the average user, so that, despite being included in the website, 

they do not reach their ultimate purpose, which is the understanding by the user of the 

object, the purpose and the period for which such authorisation is granted. It should be 

added that this social network has the highest degree of advertising activated by default, 

and a completely public access profile poses a serious risk to the security of the users’ 

personal data, insofar as these will be accessible by any user of the platform. 

 



 25 

As the appellant points out, clause 2.4 states that “when you publish content or 

information using the Public setting, it means that you are allowing everyone, including 

people off of Facebook, to access and use that information, and to associate it with you 

(i.e., your name and profile picture)”. However, also in Section 5.7, under the heading 

“Protection of Other People’s Rights”, it warns third parties that “if you collect 

information from users, you will obtain their consent”. It cannot be overlooked that the 

information offered on the social network falls in a tangle of contractual clauses included 

in a long and extensive document which is housed in places on the website that are 

difficult for the user to access. On the other hand, the platform reserves the right to modify 

the conditions of use and privacy at any time, without the need for prior notice to 

registered users who have accepted them. Therefore, it must be concluded that the citizen 

is most of the time unaware of the real content and consequences of the granting of the 

authorisation required for registration and use, as they are not easily understood by any 

average user who does not have legal and technological knowledge, so that in this case 

one can hardly speak of a consent based on reliable or trustworthy information. 

 

Consequently, in this Court’s view, the consent given for the use by third parties 

of the information supplied by the user is undermined not only by the distortions in the 

users’ behaviour at the time of initial registration but also during their participation in the 

network. In the first case, the risk will be updated when a profile with an appropriate level 

of privacy has not been set up. In the second case, it will happen to the extent that the user 

is not informed with due clarity that the information voluntarily provided is subject to the 

powerful exchange, processing and analysis tools available to these platforms. It is 

obvious, therefore, that regarding the effects caused by the actions that each user carries 

out through the platform, the duty to guarantee them the control of the information 

published on the network must prevail, by making available to them the greatest number 

of technological tools aimed at making their rights effective automatically, simply and 

quickly, among which the possibility of preventing their unauthorised use is included. 

 

Therefore, in view of the foregoing and in line with the assessment made in the 

challenged judgment for cassation, we must reject the appellant’s argument on the 

existence of authorisation by the holder of the right to his own image for its use by third 

parties due to the mere fact of having published or “uploaded” a photograph of him on 

his Facebook profile, the purpose of which is the social interaction with other users. 
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5. The unconsented use of a third’s image. 

 

We have ruled out the possibility that we may claim the existence of a possible 

consent on the part of Mr. I.I.L. to the use of his image by undetermined third parties just 

because he has published his photograph on the social network Facebook, as this 

authorisation has only been granted in a sphere of social interaction. Having also ruled 

out the possibility that these platforms may be interpreted as places open to the public in 

the sense of the art. 8.2 a) of the Organic Law 1/1982, the question under discussion is 

reduced to weighing whether the unconsented reproduction of the image of an anonymous 

person, i.e., someone who is not a public figure, but who is suddenly and involuntarily 

involved in a newsworthy event -in this case as the victim of a failed murder attempt by 

his brother and the subsequent suicide of the latter-, amounted to an illegitimate 

interference in his fundamental right to his own image (article 18.1 of the Spanish 

Constitution). 

 

To the appellant for amparo, in the case submitted to the consideration of this 

Court, Mr. I.I.L., a simple individual in principle, has once appeared in the sphere of 

public opinion because he has involuntarily played a leading role in a newsworthy event 

and, for this reason, it is of public relevance to make his image known. In light of this 

idea, it is important to remember, as stated in the Constitutional Court Judgment 

185/2002, of 14 October, PoL 4, that “[t]here is no doubt that the community should be 

informed about events of criminal relevance, regardless of the condition of the private 

person or people affected by the piece of news (Constitutional Court Judgments 178/1993, 

of 31 May, PoL 4; 320/1994, of 28 November, PoL 5; 154/1999, of 14 September, PoL 

4), but the same cannot be said regarding the individualisation, either direct or indirect, 

of those who are their victims, unless they have allowed or facilitated such general 

knowledge”. Thus, it is stated that, “in no way can anyone be required to passively support 

the dissemination by the media of such relevant data about their private life, whose 

knowledge is trivial and irrelevant to the public interest. The identification of the victim 

of the aggression was, in the truest sense, irrelevant for the purposes of the information 

intended to be conveyed”. The European Court of Human Rights has expressed itself in 

similar terms when it stated that “the concept of private life includes elements relating to 

a person’s right to his or her own image and that the publication of a photograph falls 
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within the scope of private life”, and affirms that “there is a zone of interaction of a person 

with others, even in a public context, which may fall within the scope of private life. In 

the instant case the appellant’s status as an “ordinary person” enlarges the zone of 

interaction which may fall within the scope of private life, and the fact that the appellant 

was the subject of criminal proceedings cannot curtail the scope of such protection” 

(ECHR Judgment of 11 January 2005, case Sciacca v Italy, § 29). 

 

Therefore, we reiterate that criminal events are events that can be reported, even 

if the person affected by the news is a private individual. However, the limit falls within 

the individualisation, either direct or indirect, of the victim. This datum is not of public 

interest because it has no relevance with regard to the information that is allowed to be 

conveyed (Constitutional Court Judgments 20/1992, of 20 February; 219/1992, of 3 

December; 232/1993, of 12 July; 52/2002, of 25 February; 121/2002, of 20 May, and 

127/2003, of 30 June). Law 4/2015, of 27 April, on the Statute of the Victim of the Crime, 

in force since 28 October, 2015, so affirms when it warns of the need “of a response as 

broad as possible to the victims [offered] by public authorities, not only in legal but also 

in social terms, in order to repair damages in the framework of a criminal process and to 

minimise other traumatic moral effects, regardless of its procedural situation. In line with 

the related European legislation and the claims of our society, this Statute seeks, based 

on the recognition of the victims’ dignity, to defend their material and moral assets and, 

therefore, those of society as a whole”. In cases as the present one, this Court must give 

relevance to the prevalence of the right to the image of the victim of the crime against the 

freedom of information. The graphic information included became idle or superfluous 

because the photograph of the victim was not of real interest for the dissemination of 

information, in this case regarding an attempted murder and subsequent suicide. 

 

Certainly, as stated in the Constitutional Court Judgment 139/2001, of 19 June, 

PoL 5, “article 18 of the Spanish Constitution does not mean that the right to one’s own 

image, as a limit to the actions of others, includes the unconditional and unreserved right 

to remain anonymous. But anonymity, as an expression of a particularly broad scope of 

privacy, is neither an absolutely irrelevant value that allows that a person’s interest in 

safeguarding it by preventing his or her image from being captured and disseminated is 

left unprotected (Constitutional Court Judgment 99/1994, PoL 5)”. This Court shares the 

reasoning of the Public Prosecution Service that affirms that the newsworthiness of 
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information -which is clear in this case- does not automatically make the image of the 

person concerned newsworthy (as also stated by the European Court of Human Rights in 

its judgment of 4 December 2012, case Verlagsgruppe news GMBH and Bobi v. Austria 

§ 81-82). The publication of a photograph is a further interference in a person’s right to 

privacy, as it shows his or her features to the public and enables their identification. The 

text, on the other hand, simply relates the facts, but does not provide the physical 

identification of the person. It was certainly an event of general relevance, but Mr. I.I.L., 

up to the moment when the events in which he was a victim occurred, was an anonymous 

person. And it was precisely the dissemination of his image what momentarily turned him 

into a fully identified public figure, even if his image lacked any general informative 

interest. Therefore, the accessoriness referred to in article 8.2 c) of Organic Law 1/1982 

cannot either be appreciated for the purposes of constitutionally justifying its 

unauthorised publication (in this sense, ECHR Judgment of 25 February 2016, case of 

Société de Conception de Presse et d'Édition v. France, § 41). As it is understood, this 

legal exception is provided for those individuals whose image incidentally appears in a 

photograph or recording with a different main object (Constitutional Court Judgments 

72/2007, PoL 5, and 158/2009). Thus, it can be stated that the images of simple 

individuals can appear in the graphic information of a public event just on an accessory 

basis, unless their participation in the newsworthy event was relevant and not merely 

accessory and, in addition, their participation was voluntary. Thus, as expressly 

established in the Organic Law 1/1982, anyone who freely appears in a public space and 

place as the main participant of a newsworthy event shall not go against his or her own 

actions (art. 2). It needs to be understood that, in this sense, the person is giving his or her 

consent to the confrontation of such acts by public opinion, which keeps its right to 

receive accurate information about the person. This information would be at least 

distorted if it were offered without one of its significant elements. Now, in this case, we 

must consider the context in which the specific piece of news concerning Mr. I.I.L. was 

included in “La Opinión de Zamora”, as well as the publication of his face, together with 

the identification of his name and the initials of his last name, which were accompanied 

by the following text “On the left, image of the deceased (A.I.L.) who wounded his 

brother (I.I.L.) and then shot himself. The image was posted by him on an Internet portal. 

On the right, the injured brother in a photo taken from his Facebook profile”. The 

medium-bodied photograph enabled the perfect identification of its owner by reflecting 

his face with total clarity. The identification was also easier thanks to the publication of 
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different personal data of the people involved in the incident. Besides, the town where it 

occurred turned his image -as the prosecutor says- into a main and nuclear element of the 

content of the information published by the newspaper. The published image thus 

acquired a singular prominence and relevance in relation to the written text, excluding its 

characterisation as a secondary or unimportant image. The photograph had no special 

relationship with the circumstances of the tragic reported event, which made the 

reproduction of the identifiable image of the victim’s face totally unnecessary. It did not 

either contribute to the satisfaction of the institutional function of that freedom, that is, to 

the formation of a free and plural public opinion characteristic of a democratic State 

(Constitutional Court Judgments 107/1988, 171/1990, 214/1991, 40/1992 and 85/1992). 

 

In short, given the concurring circumstances herein exposed, we must consider 

that, even if the general purpose of the data conveyed was to inform about the incident, 

the rightful proportionality between the exercise to the right of information, based on its 

content and purpose, and the respect to the own image of the private person that appears 

on the piece of news published in “La Opinión de Zamora” is non-existent. As a result, 

there has been a disproportionate sacrifice at the expense of the second right; and the 

unauthorised publication by the newspaper of the victim’s picture to whom the article 

refers constitutes an unlawful interference of his right to his own image (art. 18.1 of the 

Spanish Constitution). In the present case, this interference cannot be protected by the 

right to freely communicate accurate information (art. 20.1.d) of the Spanish 

Constitution), as this right is expressly limited in the Constitution by the aforementioned 

right.  

 

Consequently, and based on the terms indicated above, this Court fully shares the 

considerations made by the Civil Chamber of the Supreme Court and therefore rejects 

this claim for amparo.  

 

JUDGMENT      
 

Based on the above, the Constitutional Court, by virtue of the authority conferred 

on it by the Constitution of the Spanish nation, has decided to dismiss this appeal for 

amparo.  
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This judgment shall be published in the Spanish Official State Gazette. 

Given in Madrid, on 24 February 2020.  
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